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PROHIBITION OF EMPLOYMENT AGENCIES 
NOT A VALID EXERCISE OF POLICE 
POWER. 


U. 
a State statute adopted by 
making it a criminal offense for an em- 


Sf. 


Supreme Court has decided that 
initiative vote 


ployment agent to demand or receive re- 
muneration from any person for furnish- 
ing to him employment or information 
leading thereto is unconstitutional, the jus- 
tices so ruling by a vote of five to four. 
Adams y. Tanner, 37 Sup. Ct. 662. 
Justice McReynolds, writing the pre- 
vailing opinion, speaks of those conduct- 
ing this kind of business as “paid agents,” 
“duty is to find places for their 
occupation as 


whose 
principals. | .Appellant’s 
agent for workers cannot exist unless the 
latter pay for what they receive. The 
statute is one of prohibition, not regula- 


tion.” 


‘This reasoning helps in no way to a 
determination of the question involved. 
He gets somewhat closer to the question 
by saying: “Because abuses may, and 
probably do, grow up in connection with 
this business, is adequate reason for hedg- 
ing it about by proper regulation. But 
this is not enough to justify destruction 
of one’s right to follow a distinctly useful 
calling in an upright way. Certainly 
there is no profession, possibly no busi- 
ness, which does not offer peculiar oppor- 
tunities for reprehensible practices; and 
as to every one of them, no doubt, some 
can be found quite ready 
maintain that its suppression would be 
in the public interest. Skillfully directed 
agitation might also bring about appar- 
ent condemnation of any one of them by 
the public. Happily for all, the funda- 
mental guarantees of the constitution can- 
not be freely submerged if and whenever 


sarnestly to 





case, a 





some amnilbile Jentiiidathen is advanced 
and the police power is invoked.” 

Unhappily for many, if not for all, we 
may observe, that it is not always pos- 
sible to be said whether there is real or 
skillfully directed agitation to bring about 
what Justice Holmes, one of the dissen- 
tients here, called in the Bank Guaranty 
“predominant public opinion.” Judi- 
cial cognizance might not be equal to de- 
ciding such a question, and, if it were, as 
Justice Brandeis, who writes the dissent- 
ing opinion, ‘says, the legislature, the 
Washington Supreme Court and the local 
federal district court could better speak 
on this question than could the U. S. 
Supreme Court. 

The propriety of 
power in to justify such legislation as 
this is, is illustrated by what is stated as 
reflecting the view of Justice McKenna, 
who “dissents upon the ground that un- 
der the decisions of this court—some of 
them so late as to require no citation or 
review—the law in question is a valid ex- 
ercise of the police power of the State 
directed against a demonstrated evil.” 
However recent those decisions were, 
there seemed here an excellent opportun- 
ity to cite and discuss them. 

But Justice Brandeis goes into a 
lengthy of the evils designed to 
be suppressed. He speaks of the abuses 
that were practiced by these agencies on 
poorer classes and those often of small 


calling the police 


review 


intelligence and easily duped, saying that 
official reports had spoken of the nature 
of the business being “such as to make 
possible most iniquitous practices.” And 
of commissions investigating 
relieving unemployment and reducing irreg- 
ularity. These agencies, he says, “congest 
the labor market and increase idleness and 
irregularity of employment.” 


instead of 


He further shows that there has been 
extensive experimentation in the regula- 
tion of private employment agencies, “but 
the evils of the system have, so to speak, 
so fastened themselves. on it, that 


prohibi- 
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tion is the only reasonable thing te at- 
tempt.” 

Further on he speaks of conditions in 
the State of Washington, as shown by its 
Bureau of Labor. That Bureau said: 
“That the honest toiler was their (agen- 
cies’) victim there is no question; not 
alone of a stiff fee for the information 
given, but a systematic 
adopted in order to keep the business 
going. Managers of agencies and man- 
agers of jobs, their superintendents, fore- 


system was 


men or sub-foremen, were in the scheme 
for fleecing the workingman. Men in 
large numbers would be sent to contract 
jobs, and, if on the railroads, ‘free fare’ 
was part of the agreement. * * * In 
many cases men would be unsatisfactory ; 
at least, they would be told so, discharged 
in a few days and sent adrift as poor, may 
be poorer, than when they came there. 
New men would have to be secured, and 
thus the thing would go on revolving. So 
it went until at last it became so obnox- 
ious that the public indignation was at 
length aroused, resulting in the passing of 
a law doing away with them.” 

When Justice McReynolds seeks to ap- 
ply to this sort of feeling, aroused in the 
way stated by officials appointed to investi- 
gate conditions, words indicating that there 
was merely “skillfully directed agitation,” 
this makes him appear to arrogate to him- 
self some very superior knowledge. And yet 
if it was a virtuous indignation, why may it 
be said, that the exercise of a lawful calling 
may not be prohibited, if it conduces to 
a condition in the industrial world such 
as is portrayed? That one may lawfully 
conduct such a business is not to be per- 
mitted, if its natural tendency under the 
free right of contract is to have so lament- 
able a result. That it has such tendency 


may be a matter of local judicial or legis- 
lative cognizance. 

It seems to us that we do not have 
to go any such length in protection of 
callings ordinarily useful, as the major- 
ity go in this case. 


Whether a calling is 











useful, in the general sense, is relative 
and not absolute. And the State has the 
right to consider what are the intelli- 
gence, the opportunity to protect them- 
selves and the necessity of the shielding, 
of a class of people, and especially those 
whose labor must be surrounded with 
safeguards in building up the industrial 
resources of society. If sweatshops may 
be prohibited, why not those things that 
lead to conditions where labor is other- 
Wise oppressed ? 

The dissentients in this case were Jus- 
tices McKenna, Holmes, Brandeis and 
Clark. 








NOTES OF IMPORTANT DECISIONS. 





GAME—SERVING TO GUESTS BY HOTEL 
PROPRIETOR AS SALE.—The facts in the 
case of People v. Clair, 116 N. E. 868, decided 
by New York Court of Appeals, are that two 
persons, a confidential agent of the conservation 
commission of the state and a game protector, 
were guests of defendant, a hotel proprietor, 
but unknown to him as such. Just before they 
concluded their stay at the hotel defendant an- 
nounced that two partridges had been given 
to. him and he would serve them at the next 
meal. This was done, and the guests par- 
took of them. The guests paid their bills the 
following day, as they were leaving. Defend. 
ant was prosecuted for selling and offering for 
sale the partridges, was convicted and the 
conviction affirmed. 


The question before the court was whether 
this was a sale under the law. It was said 
one of the purposes of the law was “to pre- 
vent what is commonly known as ‘pot hunting,’ 
or the killing of birds for profit to the hunter, 
and in generally dealing with them commer- 
cially. For that purpose, among other things, 
it “prohibits the sale of the dead bodies of birds 
that are protected by law.” 


The court further says: “There are many 
reported decisions by the courts, which While 
not invoWing the precise question now before 
us, are analogous in principle. It was held 
in Vermont that the furnishing of intoxicating 
liquors by a boarding house keeper to his 
boarders as a part cf a meal for which they 
paid is in effect a sale to them. State vy. Lotti, 
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72 Vt. 115, 47 Atl. 392. It was held n Massa- 
chusetts that the delivery of milk to the pur- 
chaser of a table d’hote breakfast as a part 
of such breakfast is as much a sale of the 
milk within the statute regulating the qual- 
ity as if a special price had been put on it, 
or if it had been bought and paid for by itself 
Com. v. Warren, 160 Mass. 533, 36 N. E. 308. 
It has been held in Pennsylvania that serving 
oleomargarine at a public restaurant as a 
substitute and as a part of a meal for pay con- 
stitutes a sale thereof, within the prohibition 
of the statute for the prosecution or adultera- 
tion of dairy products and fraud in the sale 
thereof. Com. v. Miller, 131 Pa. 18 Atl. 938, 
6 L. R. A. 633.” 

The ruling in the instant case and those 
cited in its support seem to us far from con- 
vincing. Had the statute intended to interfere 
with service rendered patrons of a business 
as ordinarily conducted, this should have been 
express and not deduced from general purpose 
of legislation. These rulings seem opposed to 
the principle of construing doubts in favorem 
libertatis. 


ANTI-TRUST ACT—RIGHT OF PRIVATE 
PARTY TO INJUNCTION..—In Paine Lumber 
Co. v. Neal, 37 Sup. Ct. 718, U. S. Supreme 
Court holds that a labor union in concerted 
action violative of the anti-trust (Sherman) 
act may not be enjoined thereunder at the suit 
of private parties, though suffering special dam- 
age therefrom, the decision being by a majority 
of five to four. 

Justice Holmes refers to Minnesota v. North- 
ern Securities Co., 194 U. S. 48, 24 Sup. Ct. 
598, 48 L. ed. 870. This ruling is contested 
by the minority speaking through Justice Pit- 
ney, with whom concur Justices McKenna and 
VanDevanter, Justice McReynolds merely dis- 
senting without stating his reasons. 

Justice Pitney disputes the fact that the 
case relied upon is “an authority against the 
right of complainants to an injunction to pre- 
vent special and irreparable damage to their 
property rights through a violation of the 
Sherman act, the effect of that decision being 
merely to deny relief by injunction to indi- 
viduals not directly and specially injured.” He 
quotes largely from Justice Harlan’s opinion 
in that case to sustain his contention and 
shows that the lower federal courts are not in 


* accord on the proposition that only the gov- 


ernment can sue for a violation. 

The learned justice quotes abundantly from 
decision on the theory that rights in equity 
exist “independently of and anterior to all con- 


~ 





gressional legislation and the statutes are 
either annunciations of those principles or lim- 
itations upon their application.” 

This is a question that survives the long- 
standing and difficult Sherman act and it is 
claimed by Jutsice Pitney, that the Clayton 
act, even as to this case, begun before its en- 
actment, settles the question, because “in an 
equity suit for injunction the reviewing court 
should decide the case according to the law as 
it exists at the time of its decision.” We be- 
lieve this principle, not alluded to at all in the 
main opinion, is sound, as the court does not 
have to render a useless ruling. To apply 
the existing law “is not giving a retrospective 
effect to the new statute, for the relief granted 
operates only in futuro.” 





EMPLOYERS’ LIABILITY ACT — EM- 
PLOYE INJURED IN RESCUE OF FELLOW 
WORKMEN.—The rule that, if there is in- 
volved anything of an interstate character in 
an act in which an employe is engaged, this 
brings the entire matter over to federal juris- 
diction under Federal Employers’ Liability Act, 
has an extreme illustration in the case of 
Southern Ry. Co. v. Puckett, 37 Sup. Ct. 703. 

The facts of that case show that an employee 
was caught in a collision and pinned beneath 
a car. The track upon which he was pinned 
was an interstate track, and for interstate pur- 
poses it was necessary for it to be cleared. 
Plaintiff, another employee, started with some 
blocks on his shoulder to be used in jacking up 
the wrecked car that was pinning the fellow 
employee down and stumbled and fell, injuring 
himself. 

It was said: “From the facts found, it is 
plain that the object of clearing the tracks en- 
tered inseparably into the purpose of jacking 
up the car and gave the operation the character 
of interstate commerce.” 

The opinion refers to Pedersen v. Railroad, 
229 U. S. 146, as controlling the question. This 
case shows that employee was injured by negli- 
gence of another while on his way to a bridge 
used in interstate business while he was carry- 
ing bolts in repairing the bridge. 

In this case, however, the primary object was 
to release an employee pinned under the car. 
In the Pedersen case the primary object was 
to repair the bridge. The negligence was an 
interference with what he was doing. The re- 
moving of the wreck helped in restoring the 
track. But it was not the purpose in the mind 
of the plaintiff that this should follow. It 
seems rather strange that a pure incident 
should be the main consideration in the ques- 
tion of jurisdiction. 
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RIGHTS AND LIABILITIES OF 
BANK IN ACCEPTING OR PAYING 
CHECK WHEN THERE ARE 
FUNDS IN BANK, ETC. 





Rights in Relation to Drawer-Depositor. 

There are two kinds of deposits recog- 
nized in banking circles—general and spe- 
cial or restrictive. A general deposit is one 
made by a dealer, generally termed a de- 
positor with the bank, when there are no 
terms or agreements, express or implied, 
between the bank and the depositor, that it 
is to be’ held as distinct from other general 
deposits. There is an implied promise on 
the part of the bank that it will repay the 
same on demand. The depositor is not re- 
quired to give notice of a particular time 
when he will demand the same, but may at 
any time present his check drawn against 
his account, and the amount withdrawn 
discharges the debt of the bank. The rela- 
tion of banker and depositor in such cases 
is one of debtor and creditor. 


Special deposits are the placing of speci- 
fied kinds of property or money in the 
bank, to be held by it in kind, and returned 
in kind to the depositor. The distinction 
between a general and special deposit is, 
where it is a general deposit, the depositor 
loses the title to the money; if it is a spe- 
cial, the title always remains with the de- 
positor; it is said that originally all bank 
deposits were special deposits. 


These special deposits must be paid only 
as provided in agreement of deposit. If it 
is lost through the gross negligence of the 
officers, managers or employes of the bank, 
it will be liable to the owner for its value.’ 

If there is not sufficient funds then to 
the credit of the depositor, it has been held 
that an implied promise arises that the bank 
can recover from the drawer of the check 
sufficient to reimburse it for payment of 
the check.? 


qd) 
(2) 


National Bank v. Graham, 100 U. S. 699. 
Thomas v. National Bank, 46 Ill. App. 


NO 





While this appeals to one’s sense of jus- 
tice or right, between the bank and its de- 
positors, its application is not without dif- 
ficulty. While it may be a fraud on the 
part of the depositor to draw a check when 
he has no funds to meet the same, it is also 
a breach of the proper powers and duties of 
the bank to accept and make payment on 
the same. 

Magee on Banking, page 363, says: Al- 
lowing its customers to overdraw their ac- 
counts is one which is in violation of all 
legitimate banking. There is no expressed 
or implied power granted by law authoriz- 
ing the officers of a bank to honor any pay 
checks issued by its customers unless there 
are sufficient funds deposited in the bank 
to pay such checks when presented. 

And it was decided that the same could 
not be excused or made legal on the 
ground of custom and usage.® 


This would not preclude the depositor 
making an agreement in advance that his 
checks should be honored up to a certain 
amount, even though he did not have funds 
on deposit to meet the same. But here the 
promise to reimburse the bank is express, 
not implied. We are going on the assump- 
tion now that the despositor draws his 
check and the bank pays it knowing that 
there are no deposits to meet its payment. 
In such a case in the absence of agreement, 
both parties act wrongfully, and in such 
cases the law generally leaves the parties 
where it finds them, and if the bank paid 
the check, it could not recover from drawer. 

If the depositor had to his credit funds 
so placed by the bank when the check was 
presented, and the check was paid, the 
bank could not recover from the drawer 
even though the deposit was not actually 
sufficient to meet its payment. Thus as 
given by Magee :* 


Where checks are received and cfedited 
as cash, the rule is that it becomes a general 
deposit; checks are, however, generally 
credited as cash with the understanding 


Minor v. Mechanics’ Bank, 1 Pet. 46. 
Magee on Banking, p. 282. 


(3) 
(4) 
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implied, that if payment is refused upon 


them, then the depositor’s account is to be 
charged with the amount. The credit given 
by the bank upon checks so deposited al- 
lows the depositor to draw upon his account 
at once, and the bank, upon refusal of the 
depositor to repay the amount of such, re- 
fused and returned the checks; it is claimed 
the bank would have no right of action. 
The rule is again stated, that where title 
passes to the bank, a general deposit arises, 
and when credit is given on a check de- 
posited and properly endorsed, the title 
passes to the bank, and an implied under- 
standing or promise to pay all such checks 
which may be returned, lacks the elements 
of an agreement upon which the bank 
could sue. 

While the author does not distinctly ap- 
prove this doctrine, yet he gives it as the 
law. In order for the bank to recover 
from the drawer there would need to be an 
express agreement to that effect. 


If the depositor knew at the time he 
drew the check that he had not funds suf- 
ficient to meet payment of same, and the 
bank under a misapprehension, and that 
is entirely without negligence, that there 
were sufficient funds to pay the same, then 
the bank might possibly recover from the 
drawer, the sum paid on the check. 

It is somewhat difficult to see what facts 
would be sufficient to justify the bank in 
its apprehension that there were sufficient 
funds to meet payment of the same, when 
if in fact there were not sufficient. The 
bank has all the means at its command to 
ascertain at the time the check is presented 
whether or not there are sufficient funds to 
pay it. If without examination, it pays the 
check, it would seem that it would be 
estopped from denying that there were 
iunds sufficient to meet the same. 

It is equally the duty of the bank and the 
depositor to know the condition of the ac- 
count, and it is difficult to found a theory 
upon which the bank can recover, where it 
has paid a check on a mistaken belief that 
there are funds sufficient to meet the same. 
Magee lays down the general rule® that: 


(5) Magee on Banking, p. 349. 





In the absence of fraud the payment of 
a check or note by a bank upon which it is 
drawn or at which it is payable, under a 
mistaken belief that the drawer of the 
check or the maker of the note has sufficient 
funds to his credit to pay it cannot be re- 
covered back. This general rule is founded 
upon another rule which is established, that 
a bank is required for its own safety and 
protection to know at all times the balance 
to the credit of each depositor, and if they 
accept and pay checks without first exam- 
ining the depositor’s account to determine 
his balance, they do so at their own risk. 


In Citizens Bank v. Schwarzschild® it is 
said: 


The general rule is that money paid un- 
der a mistake of facts may be recovered; 
but the payment of a check or note by a 
bank upon which it is drawn or at which 
it is made payable, under the mistaken be- 
lief that the drawer had sufficient funds 
to pay the check or note, seems to be an ex- 
ception to the general rule. The cases do 
not seem to be entirely agreed, upon what 
principle this exception is based, but the 
great and overwhelming authority main- 
tains this exception to the general rule. 
Some place it upon the ground that, since 
the bank has the means of knowing the 
state of the depositor’s account by* simply 
looking at its own books, the payment is not 
a payment by mistake, within the meaning 
of the rule; others still, place their decision 
upon both grounds. 


It is true that some cases seem to recog- 
nize that there may be circumstances that 
will allow the bank to recover against the 
depositor. Thus First National Bank v. 
Devenish,’ the court said: 


Banks are required and for their own 
safety are compelled to know at all times 
the balance to the credit of each individual 
customer, and they accept and pay checks 
at their own risk and peril. If, from negli- 
gence or inattention to their own affairs, 
banks improvidently pay when the account 
of the customer is not in condition to war- 
rant it, and if by mistake a check is paid 
when the drawer has no funds, the bank 
must look to the customer for rectification; 
not to the party to whom it is paid. 


Crediting Depositor with Check of An- 
other on Same Bank.—It is not an infre- 


(6) 
(7) 


109 Va. 539. 
15 Col. 229. 
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quent occurrence that a depositor will pre- 
sent to the bank a check of another de- 
positor on the same bank and receive credit 
for it on his deposits. In such case if there 
are no funds to meet its payment when the 
credit is so given, the question will arise 
whether the bank will be held responsible 
to the holder of the check for the amount 
of the credit. If the check is presented for 
payment, and the same is accepted there 
would seem to. be no reason why the bank 
is not responsible to such depositor-holder, 
the same as if he were only a holder. In 
National Gold Bank v. McDonald,‘ the 
court said that there could be no doubt 
that if the bank, through its teller, expressly 
or by reasonable implication from his acts 
and declarations at the time, agrees to ac- 
cept the check as cash and to enter a credit 
to the depositor for the amount, it will be 
bound by the agreement whether the drawer 
of the check has funds to his credit or not. 
In this case, however, it was laid down 
as a rule that when a check on the same 
bank is presented by a depositor with his 
pass book to the receiving teller, who mere- 
ly receives the check and notes it in the 
pass book, nothing more being said or done, 
this does not of itself raise a presumption 
that the check was received as cash or oth- 
erwise than for collection; but, quoting 
from Morse on Banking, p. 320-21, the 
court continues : 

Nevertheless, the depositor enjoys the ad- 
vantage in this case he would not enjoy if 
the check were on another bank, the duty 
of applying the funds of the drawer to meet 
it as soon as the bank receives it. If there 
are then, or if there are subsequently de- 
posited, while the bank holds possession of 
the check, funds to the credit of the drawer, 
the bank is bound to apply them to the 
payment of this in preference over any 
other check which shall be presented, or 


any other claim or lien which shall accrue 
after the deposit of the check.® 


While the case of Bank v. McDonald, 
supra, holds that there is no presumption 






(8) 51 Cal. 64. 
(9) See Oddie v. National City Bank, 45 N. ¥. 
735. 





that a check is left for payment and not for 
collection, where nothing is said or done at 
the time credit is given, yet the holding of 
other courts throws some doubt on this 
proposition. Thus in Huffman v. First Na- 
tional Bank,’® it was held, that when a 
check indorsed generally and placed to the 
«redit of the depositor on the books of the 
bank, became the property of the bank and 
the bank became liable to the depositor to 
pay any checks drawn against the deposit. 
Had the deposit of the check been intended 
for collection only, such intention should 
have been made-clear by the addition of the 
words “for collection” to the indorsement, 
and in St. Louis, etc., v. Johnston,” it was 
said: 

Where it appears that it has been the 
uniform practice between the parties in 
their past dealings to treat deposits of paper 
as deposits of cash, their intention to do so 
in the particular transaction should be in- 
ferred, in the absence of new and in- 
consistent circumstances. If a bank does 
not wish to assume the relation of debtor 
for the paper, to a depositor, this intention 
may be manifested in a very explicit man- 
ner by crediting the paper as paper. 


And in Williams v. Cox,?* where a de- 
positor sent a check with an unrestricted 
indorsement to the bank, with directions 
that it be credited to his account, and the 
bank treated it as such, and immediately 
honored checks of the depositor, drawn 
upon the proceeds, it was held that these 
facts clearly indicated the intention ef the 
parties to treat the deposit as cash and the 
title to the check would pass in the absence 
of any proof that it was intended for col- 
lection. 


These cases would seem to indicate that 
when the check on the bank is presented by 
another depositor and passed to his credit 
in his pass book, that the presumption is 
that it is not left for collection, but for pay- 


ment. 





(10) 46 N. Y. 
(11) 23 Blatch. 489, 27 Fed. 245. 
(12) 97 Tenn. 55. 
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In Bryan v. Bank," it was held that a 
bank having credited the account of one de- 
positor with the amounts of certain checks 
upon itself by another depositor, could not 
charge such amounts back to the first de- 
positor, for the transaction was the equiva- 
lent of an actual cash payment and it could 
not be pretended that if an actual cash pay- 
ment had been made by the bank, there 
could be a recovery from him, if unwilling 
to pay it. 

In the case of First National Bank v. 
Burkhart,** we find the court using this 
language : 

In Morse’s well considered work on 
Banking, p. 321, it is said: But if at the 
time the holder hands in the check, he de- 
mands to have it placed to his credit, and is 
informed that it shall be done, or if he 
holds any species of conversation which 
practically amounts to demanding and re- 
ceiving a promise of a transfer of credit, 
as equivalent to an actual payment, the ef- 
fect will be the same as if he had received 
the money in cash and the bank’s- indebted- 
ness to him will be equally fixed and irre- 
vocable. We regard this as a sound and 
accurate exposition of the law upon the sub- 
ject, and rests upon a solid basis of reason. 
The authority referred to sustains the text. 

When a check on itself is offered to a 
bank as a deposit, the bank has the option 
to accept or reject it, or to receive it upon 
such conditions as may be agreed upon. If 
it be rejected there is no room for any 
doubt or question between the parties. Ii, 
on the other hand, the check is offered as a 
deposit and received as a deposit, there be- 
ing no fraud, and the check genuine, the 
parties are no less bound and concluded 
than in the former case; neither can dis- 
avow or repudiate what has been done. The 
case is one of simply an executed contract. 
There are the requisite parties, the requi- 
site conditions and the requisite concur- 
rence and assent of the minds of those con- 
cerned. It was well said by an eminent 
chief justice, “If there ever was any doubt 
on this point, there should be none here- 
after.”** 


When the indorsement is in blank and 
the check is on the same bank, and credit 


(13) 205 Pa. St. 7. 
14) 100 U, S. 689, 25 L. Ed. 766, 
(15) Oddie v. Bank, 45 N. Y. 735. 
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is given on the pass book of another de- 
positor, the presumption, undoubtedly 
would be that it is a payment; the title to 
the check would pass to the bank and the 
title to the money would pass to the de- 
positor. As shown by decisions before 
herein referred to the duty is cast on the 
bank if the check is merely left for col- 
lection, to have an indorsement or express 
agreement to that effect. Magee on Bank- 
ing, p. 495, says: 

The rule in New York and most of the 
states is, that when a customer doing busi- 
ness with a bank and having a general ac- 
count therein, deposits a check, indorsing 
the same in blank and receives credit on 
his pass book, the title to the check passes 
to the bank. However, when the customer 
understands and has notice of the fact that 
the paper was indorsed and delivered to the 
bank for collection only, the title will re- 
main in the depositor. 

In another place he says, p. 333: 

When a depositor and regular customer 
of a bank deposits a check and the bank 
accepts it as cash and gives full credit to 
the depositor, with authority to draw 
against it, the transfer is not conditional, 
but complete.’® 


Here again we meet the difficulty of what 
would constitute the understanding and no- 
tice on the part of the customer that would 
relieve the bank of its liability, other than 
an express agreement, either by indorse- 
ment on the check or otherwise, that the 
check was left for collection only and not 
for payment. If the check was drawn on 
another bank, then it may well be presumed 
that it was left for collection, and not for 
payment. The mere fact that the customer 
presents his pass book for credit to be 
made, and the check with a blank indorse- 
ment indicates that it is for payment and 
not for collection, and its acceptance by the 
bank, and credit given in the pass book is 
inconsistent with the theory that it is left 
for collection only. 

Effect of Balancing Pass Book.—As a 
general rule it may be stated that when a 


(16) Citing Hebi v. Bank of Evansville, 124 
Wise. 73. 
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pass book is balanced, the account then be- 
comes settled and can only be opened up for 
a fraud or mistake, and the rules applicable 
to stated account apply.** 


“A pass book,” says Magee on Banking, 
p. 363, “in the possession of a depositor, 
showing a balance in his favor, is prima 
facie evidence of the debt of the banker 
to the owner of the book. At stated per- 
iods the bank notifies the depositor to 
bring in his book to the bank for the pur- 
pose of balancing the same, called ‘balanc- 
ing the pass book.’ The drawer’s checks 
which have been paid are charged to his 
account and a balance is struck. The trans- 
action then becomes, if all the items are set- 
tled between the parties, an account stated.” 


Justice Harlan in Leather Manuf. Bank 
v. Morgan,** uses this language > 


It is within common knowledge that the 
object of a pass book is to inform the de- 
positor from time to time of the condition 
of his account as it appears on the books 
of the bank. It not only enables him to 
discover errors to his prejudice, but supplies 
evidence in his favor in the event of liti- 
gation or disputes with the bank. In a way 
it operates to protect him against the bank, 
against fraud or carelessness of the bank. 
The sending in his pass book to be written 
up and returned with the vouchers therefor, 
is a demand to know what the bank claims 
to be the state of his account. 

“The statement of account,” says J. O. 
Brien, Shipman v. Bank, 120 N. Y. 38, 
“made by defendant to plaintiff from time 
to time, the balancing of the bank pass book 
and the return of the same to plaintiff, with 
the vouchers, including as they did the 
checks in controversy, with the forged in- 
dorsements thereon, constitutes no mainte- 
nance of the action, as they were ignorant 
of the facts and circumstances under which 
the checks were issued and put in circula- 
tion. An account thus stated can always 
be opened up on proof of fraud and mis- 
take, the only effect of plaintiff’s silence as 
to the correctness of the account rendered 
by defendant, is to put upon them in this 
action the burden of showing that the ac- 
count was the result of fraud or mistake.” 

Elsewhere we find this language: “The 
entry of debits and credits in respondent’s 
pass book and striking a balance, and the 
delivery of the book in this condition with 


(17) 
(18) 


1 Cye. 387. 
117 U. S. 96, 29 L. Ed. 811. 
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the cancelled checks, constituted a rendition 
of account, and the retention of the ac- 
count thus stated by the respondents be- 
yond a reasonable time, without objection, 
made an account stated. The reasonable- 
ness of the time in which the customer 
should make an objéction to an account 
thus stated, is a question of law for the 
court, and not a question of fact for the 
jury. 

“That a settled account or an account 
stated and agreed upon between the parties 
can only be opened up for examination and 
restatement on account of alleged fraud.” 

In Magee on Banking, p. 276, it is said: 

It is held in the case of Arnold v. Hart, 
176 Ill. 442, that the pass book when bal- 
anced and delivered, binds the bank and 
operates in the same manner as an account 
stated. “This,” he says, “can hardly be the 
law; an account stated is an agreed bal- 
ance of accounts, an account which has 
been examined and accepted by the parties,” 
and yet in another place, page 305, he says: 
“A balance struck in a pass book is an ac- 
count stated,” citing Grenhalgh Co. v. Far- 
mers National Bank (Pa.), 75 Atl. 261. 

The proper rule would seem to be that 
so far as the bank is concerned, as to the 
amount that was then due from the bank, 
it would act as a stated account from the 
time the pass book is delivered to the de- 
positor, and that it could not afterwards be 
heard to say that such statement was not 
correct except under the rules applicable 
to accounts stated. The very thing the de- 
positor wants to know when he presents 
his book to be balanced, is what the bank 
claims is the state of his account. When it 
is “balanced” the bank says to him this is 
what we claim is due you, and when the 
depositor gets his book, and makes no ob- 
jection, he accepts the statement as true, 
and the account is then a stated account. 
As the bank has had time to make and 
examine this statement before it is deliv- 
ered, it is equally right that the depositor 
should have time to examine it, and if he 
finds any objection, it will be corrected. But 
this is a privilege of the depositor; if he 
wants to he can waive it; he can at once 
accept the statement as true, and unless he 
does question it within a reasonable length 
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of time, he loses the right. If the depositor, 
after the book is returned to him, checks on 
his account and the bank honors the checks, 
the inference is strong that both have ac- 
cepted the amount as given in the “balance” 
as the correct amount then due on the ac- 
count. If the bank has given credit in a 
pass book of checks drawn on it by an- 
other depositor, when there were no funds 
to meet the same, and does not discredit 
them, when striking the balance especially, 
after long enough time has elapsed to have 
given full opportunity to know the fact 
that there were no funds in the bank to 
meet payment of such check, it is difficult 
to see upon what theory it may thereafter 
repudiate its own statement. If the check 
was left for collection, it should surely 
have been taken out before the balattce was 
struck. If there were no funds to meet its 
payment, the bank, and not the depositor, 
must have known this fact; it then could 
not have been a mistake. A person pre- 
senting a check to a bank for payment is 
not presumed to know, in reality has no 
right to know, the condition of the drawer’s 
deposits; all that he can ask, is that the 
check be honored. 

Wma. M. Rocke. 
Springfield, Ohio. 








ATTORNEY AND CLIENT—PUBLIC POLICY 





MOORE v. fYDE. 


Supreme Court of South Dakota. 





July 5, 1917. 





163 N. W. 709. 





A contract by a layman to influence an at- 
torney at law to accept legal employment for 
another and reduce his proposed fee therefor 
is contrary to good morals and public policy, 
and being an agreement to pay for the services 
of an intermeddler in litigation, does not afford 
a legal basis for recovery of money. 





GATES, P. J. Action at law for the recovery of 
money. As a second cause of action plaintiff 
alleged: 

“(1) That the defendant herein, Charles L. 


Hyde, was, prior to the 1st day of October, 
1912, convicted in the United States court of 
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using the mails to defraud; that after such con- 
viction, the said defendant, Charles L. Hyde, 
was duly sentenced by the United States court 
to a term in the penitentiary, and that said 
Charles L. Hyde thereafter appealed said action 
to the Circuit Court of Appeals of the United 
States, which said Circuit Court affirmed the 
said conviction of said Charles L. Hyde; that 
thereafter the said Charles L. Hyde made 
an attempt to obtain a pardon from said sen- 
tence of conviction, and that the said Charles 
L. Hyde requested this plaintiff to exert his 
services in obtaining a pardon for the said 
Charles L. Hyde, and to also secure for the said 
Charles L. Hyde competent counsel to present 
said matter to the President of the United 
States, William H. Taft; that this plaintiff, 
at the instance and request of defendant, went 
to Washington, D. C., to work for said par- 
don, and that this plaintiff secured the services 
of one Wade H. Eflis of Washington, D. C., an 
attorney, and also the services of C. B. Ellis, 
a brother of said Wade Ellis, and this plaintiff 
interested said attorneys in behalf of said 
Charles L. Hyde; that the said Wade Ellis and 
Cc. B. Ellis stated to this plaintiff that they 
would appear and render services looking to- 
ward the obtaining of a pardon for Charles L. 
Hyde for thesum of five thousand ($5,000) dol- 
lars retainer, and the additional sum of twenty 
thousand ($20,000) dollars in case said pardon 
was granted; that this plaintiff was a close 
personal friend of the said Wade H. Ellis and 
Cc. B. Ellis, and both the said Wade H. Ellis 
and C. B. Ellis had, prior thereto, been attor- 
neys for this plaintiff. and that plaintiff had 
great influence with the said Wade H. Ellis and 
Cc. B. Ellis, and that this defendant, Charles 
L. Hyde, knowing all of said facts, requested 
this plaintiff to use his services and his influ- 


) ence with the said Wade H. Ellis and the said 
, C. B. Ellis to obtain a reduction in the fees to 


be paid for the services so to be rendered by 
the said Wade H. Ellis and C. B. Ellis, and 
that this plaintiff, at the instance and request 
of the defendant herein, did use his influence 
with the said Wade H. Ellis and C. B. Ellis, 
and as a result thereof induced the said Wade 
H. Ellis and C. B. Ellis to render services in 
behalf of obtaining said pardon for the sum of 
three thousand ($3,000) dollars retainer, and 
the additonal sum of twelve thousand ($12,000) 
dollars, in case a pardon was granted, instead 
of the sum of five thousand ($5,000) dollars 
retainer, and the additional sum of twenty 
thousand ($20,000) dollars, in case a pardon 
was obtained, first demanded by the said Wade 
H. Ellis and C. B. Ellis; that thereafter the 
said Wade H. Ellis and C. B. Ellis rendered 
services in behaif of said Charles L. Hyde, and 
as a result of said services obtained for the 
said Charles L. Hyde a pardon from said con- 
viction, which pardon was granted by the 
President of the United States, William H. 
Taft. (2) That all of the services rendered by 
this plaintiff for and in behalf of this defend- 
ant in securing attorneys for said defendant, 
and in securing a reduction of the fees of said 
attorneys for securing said pardon, and that 
all of the work and services rendered by this 
plaintiff for defendant as hereinbefore in this 
cause of action alleged were done and per- 
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formed by plaintiff at the special instance and 
request of the defendant. (3) That said de- 
fendant promised and agreed to pay plaintiff 
the said sum of five thousand ($5,000) dollars 
for such services so rendered as hereinbefore 
alleged. (4) That all of said services herein- 
before in this cause of action alleged were ren- 
dered by plaintiff for and in behalf of said de- 
fendant between the 1st day of October, 1912, 
and the 3d day of March, 1913. (5) That 
thereafter and prior to the commencement of 
this action the plaintiff herein duly demanded 
of defendant the payment of said services so 
rendered by plaintiff for defendant, but that 
no part thereof has ever been paid.” 


The defendant demurred to the second cause 
of action set forth in the complaint for that 
it did not state facts sufficient to constitute 
a cause of action. The demurrer was over- 
ruled. Therefrom the defefidant appealed. 

The alleged contract set forth in this cause 
of action may be considered from two angles: 
(a) That portion looking toward the rendition 
of services by plaintiff in securing the pardon; 
(b) that portion relating to services rendered 
by plaintiff in securing the employment of 
attorneys and in securing a reduction in the 
amount of their proposed fees. 


[1] Plaintiff is confessedly not an attorney 
or counselor at law. Services that can law- 
fully be contracted for in relation to an attempt 
to secure a pardon are only such services as 
are performed by lawyers. Compensation for 
services performed even by a lawyer beyond 
those which are strictly professional cannot 
be recovered. Wm. Deering & Co. v. Cunning- 
ham, 63 Kan. 174, 65 Pac. 263, 54 L. R. A. 410; 
Hatzfield v. Gulden, 7 Watts (Pa.) 152, 32 Am. 
Dec. 750; Spalding v. Ewing, 149 Pa. 375, 24 
Atl. 219, 15 L. R. A. 727, 34 Am. St. Rep. 608; 
Costigan, Legal Ethics, 537. In 1 Mod. Am. 
Law, p. 484, we find the doctrine of public 
policy well stated as follows: 


“While freedom of contract is a constitu- 
tional right which ought not be interfered with 
except for good cause, individuals cannot be 
permitted to do or fail to do anything the per- 
formance or omission of which is in any degree 
clearly injurious to the public.” 


Again on page 486 of the same work it is 
stated: 


“Anything inconsistent with the impartial 
course of justice will not be upheld even if the 
intent of the parties is not fraudulent and al- 
though no evil resulted.” 


In M., D. & P. Ry. Co. v. Way, 34 S. D. 435, 
148 N. W. 858, L. R. A. 1915B, 925, this court 
said, quoting from Cyc.: 

“The test is the evil tendency of the con- 


tract, and not its actual injury to the public in 
a particular instance.” 
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In Wm. Deering & Co. v. Cunningham, supra, 
a pardon case, the Supreme Court of Kansas 
said: 

“In agreements providing for the use of per- 
sonal influence to control official action, par- 
ties have sometimes stipulated that no im- 
proper means were intended and that only 
reasonable and legitimate methods were to be 
used, but even these stipulations were not suffi- 
cient to save the agreements from the ban of 
the law or the condemnation of the courts.” 

In Clippinger v. Hepbaugh, 5 Watts & S. 
(Pa.) 315, 40 Am. Dec. 519, the court said: 


“It matters not that nothing improper was 
done or was expected to be done by the plain- 
tiff. It is enough that such is the tendency of 
the contract, that it is contrary to sound moral- 
ity and public policy, leading necessarily, in 
the hands of designing and corrupt men, to im- 
proper tampering with members. and the use 
of an extraneous, secret influence over an im- 
portant branch of the government.” 

These are the principles upon which it is 
held contrary to public safety policy for a 
lawyer to perform or to contract to perform 
services under an application for pardon or in 
lobbying, beyond those which are strictly in 
the line of professional employment. 


It being clear that the services to be ren- 
dered by plaintiff in securing a pardon could 
not be those of a lawyer, that part of the 
contract was void as against public policy, and 
the contract being nonseparable, the whole 
contract was void. Wm. Deering & Co. v. Cun- 
ningham, supra; Elliott, Contracts, § 1053; 6 
R. C. L. 816; 9 Cyc. 566. But if the contract 
had contemplated solely the matters referred 
to in item (b) supra, it would still have vio- 
lated public policy. The attorneys employed 
could not, without violating professional ethics 
and public policy, have contracted to pay plain- 
tiff for his services in securing defendant as 
their client. Lang n v. Conlin, 67 Neb. 243, 
93 N. W. 389, 60 L. R. A. 429, 108 Am. St. Rep. 
643, 2 Ann. Cas. 834; Alpers v. Hunt, 86 Cal. 
78, 24 Pac. 846, 9 L. R. A. 483, 21 Am. St. Rep. 
17. No more can plaintiff recover from defend- 
ant for services in bringing an attorney to 
him. The one case is as equally contrary to 
good morals and public policy as the other. 
The alleged contract is one to pay for the serv- 
ices of an intermeddler in litigation. It savors 
of the business of brokerage in the relation of 
attorney and client. It detracts from the essen- 
tial dignity of the profession. It is the capital- 
ization of the influence of a layman over @ 
lawyer. The sanctioning of such a contract 
would tend to commercialize the practice of 
law and to make legitimate the business of fur- 
nishing lawyers to clients. It is another form 
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of “ambulance chasing.” It tends to infringe 
the salutary provisions of canon 31 of the 
Canons of Professional Ethics promulgated by 
the American Bar Association, viz: 


“No lawyer is obliged to act either as ad- 
viser or advocate for every person who may 
wish to become his client. He has the right 
to decline employment. Every lawyer upon his 
own responsibility must decide what business 
he will accept as counsel; what causes he will 
bring into court for plaintiffs; what cases he 
will contest in court for defendants.” 

We unqualifiedly accept and indorse the con- 
cise statement of the legal proposition as set 
forth in appellant’s brief, viz.: 


“A contract by a layman to influence an at- 
torney at law to accept legal employment for 
another, and to reduce his proposed fees there- 
for, does not afford’a legal basis for recovery 
of money.” 

We do not, however, wish to be understood 
as holding that a contract, initiated by the 
proposed client, with a third person to pay 
for the latter’s time and expenses in securing 
a lawyer for the former, might not be en- 
forceable if the element of personal influence 
over the lawyer or other improper means were 
not used nor contemplated, but such is not 
this case. Elliott, Contracts, § 1050. 

The demurrer to the second cause of action 
should have been sustained, and the order 
overruling the same is reversed. 


Note—Tendency of Contract to Use Personal 
Influence with Public Officer as Rendering it 
Void—It seems true that a contract to present 
data or argument to a public body or officer to 
induce favorable action in another’s behalf is in 
itself legitimate and in no way opposed to public 
policy. - Thus as an example of such a contract is 
the case of Kerr vy. American Pneumatic Service 

, 188 Mass. 27, 73 N. E. 857, where one was 
employed to attend to government and franchise 
matters in the carrying of mail, if no corrupt 
methods by the agent were contemplated. The 
court said: “If such work (by the agent) only is 
contemplated, the provision for an increase of 
salary when the government mail contracts reach 
a certain amount cannot be said to be one which 
has a tendency to induce the use of corrupt or 
improper acts on the part of the agent.” 

But how on the face of the contract in the 
instant case it can be said there was a tendency 
to use corrupt methods or those depending on 
personal influence or persuasion, it is not readily 
perceived. The calling of the work undertaken, 
might not involve legal services but predicating 
illegality on the fact that it was not legal services 
to be rendered, seems something of a non 
Sequitur. 


In Hyland v. Oregon Hassam Paving Co., Ore. 
144 Pac. 1160, L. R. A. 1915C, 823, the contract 
provided that a paving company was to pay a 
commission on contracts for paving obtained 
from a city, the party of the second part to 
devote the whole of his time to the procuring of 








such contracts and “at all times to do everything 
in his power to accomplish the success of and 
aid the business of the party of the first part.” 

Sut this contract was not directly declared to 
be agaiast public policy, but it was so declared 
upon evidence showing what these terms embrac- 
ed in the way of work by the agent. 

A case by U. S. Supreme Court seems some- 
what more direct on this point. Providence Tool 
Co: v. Norris, 2 Wall. 45, 17 L. ed. 868. Justice 
Field said: “Can an agreement for compensation 
to procure a contract from the government to 
furnish its supplies be enforced by the courts? 
We have no hesitation in answering the question 
in the negative. All contracts for supplies 
should be made with those and with those only, 
who will execute them most faithfully and at 
the least expense to the government. * * * Such 
is the rule of public policy; and whatever tends 
to introduce any elements into the transactions 
is against public policy. That agreements like 
the one under consideration have this tendency 
is manifest. They tend to introduce personal 
solicitation and personal influence, as elements 
in the procurement of contracts, and thus indi- 
rectly lead to inefficiency in the public service 
and to the unnecessary expenditures of the pub- 
lic funds.” In this case there was evidence that 
the agent was endeavoring to concentrate in- 
fluence on the war department and by one means 
and another he got influential introduction to 
the Secretary of War and got a contract from 
him. The opinion, however, does not discuss 
the evidence. 


In Powers v. Skinner, 34 Vt. 274, 80, Am. Dec. 
677, the contract was to perform services in 
procuring from a legislature a charter from a 
bank. The court said, after referring to deci- 
sions, that: “The principle of those decisions 
has no respect to the equities between the par- 
ties, but’ is controlled solely by the tendency of 
the contract, and it matters not that nothing im- 
proper was done or was expected to be done 
under it.” 

The question of tendency has been resolved 
upon the compensation being contingent. Thus 
in 2 Elliott on Contracts, § 1051, it is said: 
“The numerical weight of authority supports the 
doctrine that all contracts for procuring legisla- 
tion are void, where the compensation to be re- 
ceived is contingent on the success of the prom- 
isee in obtaining either the passage or defeat 
of a proposed act” of a legislative body. 

As contrary, it is said in 1 Page on Contracts, 
§ 414, that: “A contract whereby A employs B 
to act openly and legally in securing a reduc- 
tion of an- excessive claim against A for taxes 
is valid.” 

For ourselves we hardly believe that there is 
to be gathered from a contract an evil tendency’ 
so as to make it invalid, if action under its terms 
may be lawful, and a sufficient performance to 
earn compensation promised, whether the re- 
ward be dependent on success or otherwise. 
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ITEMS OF PROFESSIONAL 
INTEREST. 





AUSTRALIAN ARBITRATION COURT EF- 
FECTIVE AGAINST STRIKES. 





In the New York Times Magazine, A. St. 
Ledger states that in industrial disputes “the 
Australian Court of Compulsory Conciliation 
and Arbitration “does not compel and does not 
conciliate, neither does it arbitrate.” To prove 
his contention Mr. St. Ledger quotes instances 
where the court has failed to compel certain 
labor unions to observe its award, but he does 
not mention the huge majority of caseS”- where 
the law-abiding parties have rigidly obeyed the 
court’s decisions. 

The court in question has the same tendency 
to prevent strikes and lockouts as the law 
against murder to prevent murder. The law 
does not, and never will, completely stamp out 
murder. Then why do we not proclaim the 
law a failure and urge its abolition? We re- 
frain from doing so because we are wise 
enough to know that there is a difference be- 
tween scratching ourselves and tearing the 
skin off. 

An eminent jurist once said that he could 
drive a coach and four through any law that 
was ever framed. Whips of gold have lashed 
many teams against the Australian law of con- 
ciliation and arbitration, but for the two or 
three teams that went through, the plain out- 
side is strewn with dead coach horses. 

That plain does not present the most beau- 
tiful view that massed capital can conceive. 
The strike is an offense against the law, and 
on several occasions when some wanton labor 
union thought it owned the court, and refused 
to obey it, a six months’ term of imprisonment 
for the leaders of the strikers brought that 
union to its senses. 

For other recalcitrant unionisis this was not 
the most beautiful picture their imaginations 
could paint. From this it can be seen that the 
court is a formidable deterrent to labor union- 
ism run wild on the one hand and unscrupulous 
exploitation of human flesh and blood on the 
other. The court is unerring in discovering 
all the conditions surrounding an industry be- 
fore making an award. 

Yes, the court has failed occasionally in 
forcing its ruling upon labor unionism, but it 
has never failed in compelling capitalism to 
obey it. That seems one-sided, and is a good 
argument for abolishing the court, but let us 
have a look into it. Mr. Justice Higgins, pres- 
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ident of the court, once said to a lawyer, repre- 
senting employers appearing before him, and 
who was painting unionism as a fiendish thing 
with claws: “I would remind you that the 
very existence of this court is to foster union- 
ism.” . 
Seeing that the court exists also to check 
unionism that would go too far, here is a mon- 
umental instance of the court’s failure to do so: 

Five hundred men, composing the majority 
of a small craft union, worked at a distance 
from the city of Sydney, and were the tenants 
as well as employes of an individual manu- 
facturer. They sought the Arbitration Court 
to better their conditions, and were awarded 
4 shillings (less than a dollar) per week in- 
crease of wages. 


The employer immediately raised the rent 
4 shillings a week to equalize matters. The 
men struck. The court was appealed to to 
punish them. The court scratched its chin 
and did nothing of the kind. 

In similar cases of the court’s failure to 
punish unionists it had been found that, after 
an award granting an increase of wages, tle 
cost of certain necessaries of life rose like 
magic in the vicinity of this or that particular 
union. 

Now, as the cost of living is always taken 
into consideration before an award is granted, 
how could the court justly punish these union- 
ists? Reverting to the law against murder, 
there is such an exception as justifiable homi- 
cide. 

So, as in the above cases, there are in- 
stances of justifiable strikes in the face of the 
law. Where the employers do not monkey 
with the spirit of an award, the conciliation 
and arbitration law of Australia operates more 
smoothly than 90 per cent of the laws on the 
statute books. 

I venture to say that millions of dollars have 
been spent in endeavoring to find flaws in the 
arbitration law, and after many years some- 
thing like a hope for the rebels against the 
law arose. In the case of some unionists ar- 
raigned for punishment over a strike, a petty 
state court of New South Wales, in the face 
of the High Court of Australia (that would 
be the Supreme Court in the United States), 
gave its decision “that men cannot be com- 
pelled to work.” 

Can anyone conceive of even a little state 
court being so foolish as that? The law does 


not compel men to work, but it compels them 
not to strike if they are at work. They are 
free to go to work or not, as they please, but 
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if they feel “compelled” within themselves 
to go to work, that is their own bringing on, 
and they must not try to remedy their weak- 
ness in disorganizing industry by a strike. 
The Australian Court of Conciliation and Ar- 
bitration is an honest and, I think, successful 
attempt to solve the greatest problem con- 
fronting modern times. 
JAMES S. RYAN. 
Ex-President of King Political Labor League, 
Sydney, N. S. W., Australia, in New York 
Times. 





REPORT OF THE MEETING OF THE 
KENTUCKY BAR ASSOCIATION. 





The Kentucky Bar Association met at Daw- 
son Springs, Ky., July 5th and 6th, 1917. 

The president’s address was delivered by 
Hon. W. P. Kimball, of Lexington; Mr. Reuben 
B. Hutehcraft, Jr., of Paris, delivered an ad- 
dress on “Tax Reform;” Mr. George Webb, of 
Lexington, interested the members of the con- 
vention in “Some Great Lawyers of Kentucky;”’ 
Goy. A. O. Stanley delivered the annual ad- 
dress, and a reception was tendered him after 
the address by the Association and some of the 
County Associations; Mr. James G. Wheeler, of 
Paducah, addressed the convention on “Lia- 
bility of Counties and Municipalities in Tort;” 
Mr. John C. Doolan, of Louisville, gave an in- 
teresting account of the Constitutions and 
Constitutional Conventions of 1792 and 1799. 
Another address that created considerable in- 
terest among the members of the Association 
was that of Mr. C. U. McElroy, of Bowling 
Green, on “The Adamson Law.” 

Mr. Robert C. Simmons, of Covington, was 
elected president of the Association for the 
ensuing year. 








BOOKS RECEIVED. 





A Treatise on Trust Company Law. By 
John H. Sears, of the New York Bar. Author 
of “Trust Estates as Business Companies,” 
“Corporations in Missouri.” 1917. Chicago. 
T. S. Flood & Co. Price, $6.00. Review will 
follow. 





Jurisdiction and Practice of Federal 
Courts. A Handbook for Practitioners and 
Students. By Charles P. Williams, M. A., of 
the St. Louis Bar. St. Louis. The F. H. 
Thomas Law Book Company. 1917. Price. 
$5.00. Review will follow. 





HUMOR OF THE LAW. 





“Are you married?” asked the attorney. 

“Yep!” replied Mr. Gap Johnson, of Rumpus 
Ridge, Ark., who was on the witness stand, 
“sorter.” 





Lawyer: How large were the hoofs? Were 
they as large as my feet or my hands? 
Darky: No, sah, they was jus’ ordinary-sized 


hoofs, sah. 





A vinegary, middle-aged woman was brought 
before the judge, her second husband having 
caused the arrest. Incompatibility and rough 
use of a frying pan were mentioned in the case. 

“Your Honor,” said the wisp of a little farm- 
er, “she’s rough and jes’ argues, an’ argues an’ 
argues, ’till I don’t git no rest nights. If it 
wasn’t fer no other reason, I’d like to be free 
uv her on th’ grounds uv talkin’.” 

The vinegary one bristled with anger. 

“Just a word, judge,” she broke in; “every- 
body in my neighborohood knows I’m a quiet, 
self-respecting woman, with very few words to 
say, and when I DO talk, I don’t say nothing 
much, an’ furthermore, I don’t come of a family 
of talkers—nobuddy in our ancestors was given 
to talkin’ and if I do decide to say somethin’ 
there must be a reason fer me talkin,’ and as 
for that little pickle havin’ the audacity to say 
that I talk, well—I want to say this, judge— 
I—” 

At this moment her husband interrupted. 

“Your Honor, don’t be inflooenced against me 
by what she’s sayin?’ NOW. She can’t talk in 
front of strangers.”—Case and Comment. 





Mr. Justice Holmes has the reputation of 
citing more peculiar cases from the old law 
books than any other member of the Supreme 
Court. He dug up an additional one recently 
to the amusement of his associates, when it 
was contended in a libel suit that the declara- 
tion was insufficient because the offenses were 
not stated properly. 

“That leads me to recall a case in the old 
books,” said the justice, “where an indictment 
set forth that the accused struck a man on the 
head, splitting the skull until a portion fell 
down on either shoulder, and the court held 
the indictment defective because it did not al- 
lege that the man was killed. 

The Justice observed that it was a_ heair- 
splitting decision, and he didn’t intend it as a 
pun, either—New York Times. 
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1. Animals—Viciousness.—The statute im- 
posing liability upon the owner of a dog for 
injuries by it to persons or animals does not 
apply in a case where dog was suffering from 
rabies.—Legault v. Malacker, Wis., 163 N. W. 
476. 


2. Appeal and Error—Exceptions, — Excep- 


tions to an instruction cannot be considered if 
no objection to the instruction was made prior 
to its being given, in view of Code Supp. 1913, 
§ 3705a.—Cohen v. Hayden, Ia., 163 N. W. 238. 

3. Assault and Battery—Deadly Weapon.— 
Any weapon which jury may believe beyond 
reasonable doubt to be reasonably calculated 
to produce death or great bodily harm is deadly 
weapon.—Burgess v. Commonwealth, Ky., 195 
S. W. 446. 

4. Attormey and Client—Disbarment. — That 
charges against an attorney would not have 
been made except for personal hostility will 
neither relieve the court from the duty of in- 
vestigating the charges nor the attorney from 
disbarment if they are found to be true.—Peo- 
ple v. Holt, Ill., 116 N. E. 612, 


5. Disbarment.—A licensed and practicing 
attorney who was convicted in the United States 
District Court, of conspiring with a bankrupt 
to conceal his property from the trustee and 
sentenced to imprisonment in United States 
penitentiary in another state could be removed 
from office.—In re O'Neill, Minn., 163 N. W. 504, 





6. Liability —Attorney, having taken ad- | 
vantage of stay pending appeal in case wherein 
he was employed, cannot avoid responsibility 
imposed by his stipulation not to take appeal 
in event of adverse decision.—In re Brown, N. 
Y., 165 N. Y. S. 736. 


7. Lien for Fees.—Under a claim of lien 
for attorney’s fees, the attorney my retain 
from his client, in the absence of agreement 
for the amount of his fees, only sufficient to 
cover the reasonable value of his services.— 
Klampe v. Klampe, Minn., 163 N. W. 295. 

8. Scope of Authority—An attorney, by 
virtue of being retained, may not waive or ac- 
cept service of process for his client, but to do 
so he must be specially authorized and therein 
would act as agent or attorney in fact and not 
because of his relation as attorney at law.— 
Fuehr v. Ewert & Richter Express & Storage 
Co., Ia., 163 N. W. 347. 

9. Bailment—Conversion.—Where defendants 
and railroad innocently converted wheat, and 
railroad paid owners and took assignment of 
cause of shipper’s action, defendants, in suit 
for conversion, could set up defense that rail- 
road could not assert shipper’s claim, where it 
had committed first act in conversion.—Greer y, 
Equity Co-operative Exchange, Minn., 163 N. 
W. 527. 

10. Banks and Banking—Collection.—That 
notes were made payable at the payee bank did 
not make such bank the collecting agent of a 
bank to which they were indorsed and trans- 
ferred before maturity.—Colorado Title & Trust 
Co. v. Childers, U. S. C. C. A., 241 Fed. 631. 

11. Release.—Acts of stockholder of a 
bank, attempting transfer of stock owned by 
him, held to release one from whom he pur- 
chased portion of stock, and who still appears 
as record owner, fromi liability as stockholder 
in action by superintendent of banks to liqui- 
date the affairs of the bank upon its insolvency. 
—Richard v. Robbin, N. Y., 165) N. Y. 780. 

12. Waiver.—Where plaintiff sold turkeys 
to depositor in defendant bank for cash, taking 
checks in payment, which bank refused to pay, 
plaintif€“did not, by consenting that turkeys be 
shipped on condition that proceeds should be 
held for and paid over to him, waive his right 
to reclaim turkeys or proceeds, and bank, on 
receipt of such proceeds, was liable in action 
for money had and received for plaintiff's use. 
—Armstrong v. First Nat. Bank of Bolivar, 
Mo., 195 S. W. 562, 


13. Bankruptey—Discharge.—The judge is 
bound to grant a discharge in bankruptcy un- 
less upon investigation it appears that the 
bankrupt has committed one of the acts speci- 
fied in Bankr. Act, § 14b.—In re Jacobs, N. H., 
241 Fed. 620. 

14. Dismissal of Petition.—Where petition 
in involuntary bankruptcy was dismissed, 
and a receiver appointed discharged, held that, 
under Bankr. Act, § 3e, bankrupt, having been 
obliged to sue to recover expenses, etc., 
might recover counsel fees for second proceed- 
ing.—In re Weissbord, U. S. D. C., 241 Fed. 516. 

15. Equity.—Bankruptcy court held court 
of equity, with power to enjoin parties served 
in personam from bringing proceedings in other 
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courts affecting its orders in its original or an- 
cillary jurisdiction.—In re Ohio Copper Mining 
Co,, U. S. D. C., 241 Fed. 711. 


16. Good Faith Payment.—The trustee in 
bankruptcy can recover the amount of the check 
given by the bankrupt in good faith before ad- 
judication, but deposited in a bank other than 
the one on which it was drawn, and not pre- 
sented to the drawee bank until after adjudi- 
cation.—Edison Electric Illuminating Co. of 
Boston v. Tibbetts, U. S. C. C. A., 241 Fed. 468, 


17. Insurance Policy.—Life insurance pol- 
icy passing to bankrupt’s wife, with no right 
to change beneficiary except after death of wife, 
is not cash asset available to bankrupt and 
therefore does not pass to his trustee under 
3ankr. Act, § 70a.—In re Majors, U. S. D. C., 
241 Fed. 538. 


18. Reclamation.—Though petitioners had 
not entirely paid for goods delivered to bank- 
rupt, held, that they might maintain reclama- 
tion proceedings.—In re Kaplan & Meyers, U. S. 
Cc. C. A., 241 Fed, 459. 

19. Surety.—The discharge of the principal 
in bankruptcy will not release a surety on a 
bond conditioned for the performance of the 
covenants of a lease.—Rafferty v. Klein, Pa., 
100 Atl, 945. 

20. Bills and Notes—Consideration.—Where 
an outlawed debt is a good consideration for a 
check, it need not recite that such is the con- 
sideration.—Baxter v. Brandenburg, Minn., 163 
N. W. 516. 

21. Notice of Infirmity—Under Negotiable 
Instruments Law (Code Supp. 1913, § 3060a52), 
defining holders in due course, §§ 3060a24, 
3060a26, defining value, etc., and § 3060a56, defin- 
ing notice of infirmity, an indorsee deeding 
land for note after reports that makers were 
solvent, and having no knowledge that they 
claimed they were not personally liable is a 
bona fide purchaser.—Higby v. Bahrenfuss, Ia., 
163 N. W. 247. 


22 

















Notice of Infirmity.—By receiving a 
check complete and legal on its face before 
maturity in good faith for value, and without 
notice of infirmity in check or title, a bank 
became a holder in due course, although named 
as payee.—Colonial Fur Ranching Co. v. First 
Nat. Bank, Mass., 116 N. E, 731. 

23. Presumption.—Evidence, though rais- 
ing strong presumption that maker had right to 


believe that payee bank which had transferred 
notes had authority to receive payment, held 
not to warrant directed verdict for maker.— 
Colorado Title & Trust Co. v. Childers, U. S. C. 
C, A., 241 Fed. 631. 

24. Stipulation.—In absence of any stipu- 
lation in a bill of exchange, it is necessary, 
under the express provisions of Negotiable In- 
struments Act, arts. 6, 7, in order to charge 
the drawer, to present the bill to drawee in a 
reasonable time, and, in case it be not paid and 
aceepted, give notice to the drawer.—Simonoff 
v. Granite City Nat. Bank, Ill., 116 N. E. 636. 

25. Carriers of Goods—Milling in Transit.— 
A milling in transit rate is an entirety and must 
be accepted and carried out in its entirety or 
not at all_—Fremont Milling Co. v. Chicago & 
N. W. Ry. Co., Neb., 163 N. W. 331. 














26. Notice of Loss.—Where the bill of 
lading required notice of loss or damage within 
four months of delivery or within four months 
after a reasonable time for delivery, the carrier 
as a matter of law could not waive the condi- 
tiomn.—Metz Co. v. Boston & M. R. R., Mass., 116 
N. B. 475. 





27, 


- 





Routing.—Without shipping directions, 
carrier is not bound to route shipment on intra- 
state line to secure lower rate, when easier 
grade and shorter distance call for interstate 
route, though as to car routed over intrastate 
line it must refund under maximum freight rate 
statute, Gen. St. 1913, §§$ 4298-4304.—Comstock 
Farmers’ Elevator Co. v. Great Northern Ry. 
Co., Minn., 163 N. W. 280. 


28. Commerce—Regulation.—Act May 2, 1899 
(P. L. 184), requiring every wholesale seller of 
or dealer in goods to pay an annual mercantile 
license tax of $3, with one-half mill additional 
on each dollar of annual gross business, is not 
invalid as a regulation of foreign commerce.— 
Commonwealth v. Crew Levick Co., Pa., 100 Atl. 
952. 


29. Common Carriers—Joint Rates.—Railroad 
company, owning trunk line, may enter into 
contract with one operating tap line establish- 
ing through routes and joint rates for prop- 
erty transported over lines of both companies, 
applicable to logs or lumber belonging to com- 
pany Owning trunk line.—Illinois Cent. R. Co. 
v. Brooks-Seanlon Co., U. S. Cc. C. A., 241 Fed. 
445 

36. Constitutional Law—Due Process of Law. 
—Ordinance defining “garbage” and prohibiting 
under penalty its removal through streets by 
one not employed by the city for that purpose, 
held not unconstitutional as depriving restau- 
rant proprietor of his property without due 
process of law.—Urbach y. City of Omaha, Neb., 
163 N. W. 307. 


31. Contracts—Contingent Fee.—An agree- 
ment between an attorney and a husband for 
a contingent fee of 50 per cent to recover prop- 
erty in wife’s name, held an agreement to facil- 
itate a divorce, and against public policy and 
void.—Klampe v. Klampe, Minn., 163 N. W. 295. 


32.——Construction.— Where concern selling 
merchant advertising matter and articles to be 
used as contest prizes, agreed to pay a certain 
amount if sales did not increase a certain per- 
centage upon its directions being followed, the 
increase in trade should be determined by com- 
paring entire sales before and after agreement, 
and not increase due to contests and adver- 
tising matter.—Weibel v. Boston Piano & Music 
Co., Ia., 163 N. W. 193. 


33. Corporations—Mortgage. — Where cor- 
porate stock was all owned by the corporation's 
president or his wife, who made no objection 
to a mortgage by him, held, that the mortgage 
was binding on the corporation, because bind- 
ing on the persons composing it.—Norma Min- 
ing Co. v. Mackay, U. S. C. C. A., 241 Fed. 640. 


34. Covenants—Building. — Construction of 
garage was violation of restriction that no 
building other than dwelling house, ete., shal) 
be placed thereon, or iand used for stable, store, 
mechanical or manufacturing purposes.—Rile} 
v. Barron, Mass., 116 N. E. 473. 
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35. Damages—Loss of Earnings.—That plain- 
tiff, seven years of age, when injured was so 
immature as to be without earning capacity, 
did not deprive him of right to recover for 
such loss of earnings as jury found he would 
sustain, after majority, as result of injury.— 
O'Hanlon v. Pittsburgh Rys. Co., Pa., 100 Atl. 
972. 

- 

36. Measure of.—Testimony of what was 
paid to fix an auto up in running order held to 
furnish no basis for estimating damages from 
negligent injury, especially in case of second- 
hand auto, not in first-class condition at time of 
accident.—Indianapolis & Cincinnati Traction 
Co. v. Sherry, Ind., 116 N. E. 594. 


37. Severability. — Whether contract of 
employment was entire or severable, payment 
being provided for month by month, defendant 
employe’s measure of recovery for employer's 
breach was same in event that he himself broke 
contract.—Murphy v. Williamson, Ia., 163 N. W. 
211. 

38. Stipulated.—Where contract not to en- 
gage in rival business in a certain locality pro- 
vides for payment of stipulated sum on breach, 
amount is regarded as stipulated damages and 
not as a penalty.—Miller v. Chicago Portrait 
Co., Tex., 195 S. W. 619. 


39. Deed—Title.—<A deed to husband and wife 
“to hold the above-described land during their 
natural life and then half of the proceeds to 
go to his heirs and half to hers” gave the hus- 
band and wife title in fee.—Dotson v. Falken- 
burg, Ind., 116 N. E. 577, 

40. Diveree—Alimony.—That an order re- 
quiring payment of alimony is still in force and 
being enforced in another county does not de- 
prive the court of the county of the wife’s resi- 
dence of jurisdiction of divorce proceedings.— 
Main v. Main, Ia., 163 N. W. 364. 











41. Evidence.—Evidence of humiliating re- 
marks regarding his wife’s physical condition, 
made by defendant husband after she left him, 
held not to sustain a divorce decree, where he 
had been constantly willing that she return to 
him.—-Spann v. Spann, Ark., 195 S. W. 353. 


42. Res Judicata.—Where the husband's 
bill for divorce for desertion was dismissed, 
and after a year he again sued on the same 
ground, and his good faith was at issue, the doc- 
trine of res judicata did not exclude evidence 
of the same character as that in the first trial 
directed solely to such issue.—Mullen vy, Mullen, 
Mo., 195 S. W. 544. 


43. Easements—Dominant Estate. — Where 
the owner of the dominant estate and his 
grantees for more than 50 years openly, and 
without obstruction, used a right of way over 
the land of the servient owner, a subsequently 
servient owner who fenced off a strip two rods 
wide for such way could not claim that there 
was no right of way.—Dymeak v.Christjensen, 
Til., 116 N. E. 654. 


44, Electricity—Reasonable Care.—An elec- 
tric power company’s duty to protect from in- 
jury from its wires applies to dangers, not only 
from currents transmitted, but also from static 
electricity accumulating on its wires.—Toney v. 
Interstate Power Co., Ia., 163 N. W. 394. 











45. Estoppel—Pleading and Practice. — In 
proceeding by superintendent of banks to liqui- 
date affairs of insolvent bank, allegations of 
amended complaint filed by plaintiff, which did 
not in any way identify stock belonging to 
stockholder, who had transferred his stock, held 
not to estop plaintiff from proceeding against 
such stockholder.—Richards v. Robin, N, Y., 165 
N. Y. S. 780. 


46. Res Judicata.—Representatives of pub- 
lic interest cannot allow it to be litigated by 
private persons, and, after public improvement 
has been practically completed and private 
rights have become involved seek to relitigate 
the matter.—McHenry County v. Brady, N. D., 
163 N. W. 540. 


47. Executors and Administrators—Estoppe!l. 
—Where an executrix, claiming an individual 
interest in a mortgage, brought foreclosure pro- 
ceedings, both individually and as executrix, 
with her co-executor, she cannot, after a sale 
where property was bought in, and she claims 
to have an individual interest, have another 
attorney substituted to protect such interest.— 
Chappotin v. Corcoran Realty Co., N. Y., 165 N. 
Y. S. 734. 

48. Exemptions—Head of Family.—The hus- 
band and father who resides with and supports 
his wife and children is the “head of the fam- 
ily,” although the wife under some circum- 
stances may become the head of the family.— 
Armstrong-McClenahan Co. v. Rhoads, Ia., 163 
N. W. 356. 

49. Fraud—Reliance on.—Fraudulent repre- 
sentations as to quality of land, made by owner 
when leasing it, could be relied on by lessee, the 
land being at a distance, and as lessor told 
lessee, it being no use to visit it because it was 
covered with snow.—Franke v. Kelsheimer, Ia., 
163 N. W. 239. 

50. Highways — Regulation of Travel. — 
Where driver of automobile approached a team, 
and when horses became frightened turned into 
a byroad before reaching team, and stopped 
machine, but not the motor, there was no meet- 
ing within Gen, St. 1913, § 2634, par. 2, regulat- 
ing meeting of teams and autos.driven by 
women.—Affeld v. Murphy, Minn., 163 N. W. 
530. 

51. Husband and Wife—Agency.—Where a 
husband does business in his wife's name 
under a general power of attorney she must 
take the risk of his business ventures, and can- 
not repudiate note given for loan of money 
because it was used to pay loans on a grain 
option deal.—Buchanan Elevator Co. v. Lees, 
N. D., 163 N. W. 264. 


§2.—-Separate Maintenance.—In suit by 
wife for separate maintenance, where it appears 
that husband has abondoned wife without just 
cause and without her fault, question of their 
property rights must be settled on that theory 
and upon further idea that separation is to con- 
tinue, where he has refused to return on her re- 
quest.—Decker v. Decker, IIL, 116 N. E. 688. 

53. Injunction—Violation of.—Striking em- 
ployes could peacefully assemble and discuss 
matters of interest or for their benefit and 
could advertise and give notice of such meetings 
without violating injunction.—Illinois Malleable 
Iron Co. v. Michalek, Ill., 116 N. E. 714. 
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54, Insurance—<Action. — A fire insurance 
company after paying a claim cannot sue par- 
ties causing fire in its own name, but suit must 
be brought in insured’s name for use of insurer. 
—Pontiac Mut. County Fire & Lightning Ins. Co. 
v. Sheibley, Ill, 116 N. E. 644. 


55. Bad Faith—wWhere indemnity insur- 
ance policy provided that action should not lie 
against company except for loss sustained and 
paid in satisfaction of final judgment within 90 
days, actual satisfaction of such judgment by 
note held not bad faith, although insured and 
his attorneys knew they could compel insurance 
company to pay amount of judgment.—Riner v. 
Southwestern Surety Ins. Co., Ore., 165 Pac. 684. 


56. Burglary Policy.—In action on policy 
of burglary insurance, on affirmative defense 
that plaintiff had defrauded defendant by using 
trade-name, knowing that, if plaintiff had ap- 
plied in own name, defendant would have had 
access to petitions in bankruptcy, etc, and 
would not have issued policy to plaintiff, bill 
of particulars, requiring defendant to disclose 
detailed statement of these records, held prop- 
erly denied.—Jacobson v, Massachusetts Bond- 
ing & Insurance Co., N. Y., 165 N. Y. S. 776. 


57.— Conditional Delivery.—A condition of 
an insurance policy that the applicant must be 
alive and “in sound health’? when the policy is 
delivered is not void for indefiniteness.—Life & 
Casualty Ins., Co. v. King, Tenn., 195 S. W. 585. 

58. Evidence.—In an action against an in- 
surance company for negligently failing to issue 
an accident policy, evidence as to the short time 
that elapsed between the application and the 
accident held to justify a direction of verdict 
for defendant.—Glendy v. National Travelers’ 
Benefit Assn., Ia., 163 N. W. 352. 

59. Estoppel.—Fire policy on “household 
furniture while contained in the one and one- 
half story frame, with shingle roof, dwelling 
house and additions,” situated in a city, cov- 
ered furniture in a frame outbuilding in rear of 
house; agent having had knowledge that fur- 
niture would be kept in such outbuilding.—Globe 
& Rutgers Fire Ins. Co, v. Hamilton, Ind., 116 
N. E. 597. 

60. Estoppel.—Insurer having knowledge 
of facts when policy is issued which; on inquiry, 
would lead to a discovery of facts upon which 
forfeiture or defense is based, held estopped to 
assert such forfeiture or defense.—Life & Cas- 
ualty Ins. Co, v. King, Tenn., 195 S. W. 585. 

61. Estoppel.—Insured, which paid acci- 
dent claim without objection as to notice of 
claim not given until after insured had recov- 
ered and whose policy prescribed no time for 
giving notice, could not insist that notice, given 
as soon as insured was reasonably able to do 
so, was not timely.—Jackson v. Life & Annuity 
Ass'n, Mo., 195 S. W. 535. 

62. Misrepresentation.—If applicant for 
life insurance makes truthful statements to 
medical examiner, who changes application to 
make it appear that insured is a safe risk, in- 
surer will be liable on policy issued.—Lind- 
strom v. National Life Ins. Co. of United States, 
Ore., 165 Pac. 675. 


63. Place of Contract.—Rev, St. 1913, § 
3298, prescribing beneficiaries of fraternal bene- 
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ficiary associations, governs in all Nebraska 
contracts, and law of domicile of foreign asso- 
ciation has no application thereto.—Dworak v. 
Supreme Lodge of Western Bohemian Fraternal 
Ass'n, Neb., 163 N. W. 471. 

64. Intoxicating Liquors—Prohibition.—Beer, 
though not containing sufficient alcohol to re- 
quire an internal revenue license for its sale, 
may be intoxicating within the prohibition 
amendment.—Hall vy. State, Ariz., 165 Pac. 309. 

65.——Sale.—Prepartion of invoice for the 


’ sale of liquor on the information of the buyer 


and leaving it on the desk of the shipping clerk 
by the manager of a corporation held not advis- 
ing or encouraging the president who actually 
sold the liquor to commit the offense of selling 
intoxicating liquor contrary to law under Pen. 
Code 1913, § 27.—Hill v. State, Ariz., 165 Pac. 
326. 


66. Libel and Slander—Book or Picture.—A 
book, picture, or play, cannot be libeled as such. 
—Vitagraph Co. of America v. Ford, U. S. D. C., 
241 Fed. 681. 


67.——Grand Jury Report.—That all the 
members of a grand jury were present and ap- 
parently acquiescing when an _ unauthorized 
libelous report was made in open court by the 
foreman is prima facie evidence that all acted 
in or acquiesced in its publication.—Bennett v. 
Stockwell, Mich., 163 N. W. 482. 


68.—Libel per se.—Written or printed words, 
to be libelous per se of a corporation, must in- 
juriously and directly affect its credit or prop- 
erty, and necessarily and directly occasion it 
pecuniary injury.—Vitagraph Co. of America v. 
Ford, U. S. D. C., 241 Fed. 681. 


69. Landlord and Tenant—Vacation of Prem- 
ises—Where right of company’s empluye to 
possession of house occupied by him was inci- 
dent to contract of employment, by termination 
of contract by company, his right to possession 
terminated, and it was his duty to vacate in 
reasonable time.—Van Cleve v. Eastern Fruit 
& Nut Orchard Co., Vt., 100 Atl. 922 


70. Mandamus—Ministerial Duty. — Under 
Hurd’s Rev. St. 1915-16, c. 109, as to platting 
town sites and additions thereto, where the 
provisions of the statute and the ordinances of 
the city have been complied with in making 2 
plat, the duty of the counsel to approve it is 
ministerial, and may be enforced by mandamus. 
—People v. Massieon, Ill,, 116 N. E. 639 


71. Master and Servant—Hours of Service.— 
Depot and tower near by, where orders and mes- 
Sages pertaining to train movements were re- 
ceived and sent from 7 p. m. to 7 a, m., held a 
continuously operated office, within Hours of 
Service Act.—Illinois Cent. R. Co. v. United 
States, U. S. C. C. A., 241 Fed. 667. 


72 Incapacity to Work.—An employe’s in- 
ability to obtain work, resulting directly from 
his injury, is an “incapacity for work” within 
the meaning of the Workmen’s Compensation 
Act. In re Lacione, Mass., 116 N. E. 485. 


73.——Negligence.—Under Burns’ Ann. St. 
1914, § 8017, making railroads liable for personal 
injuries to an employe who is injured by the 
negligence of a superior while acting under 
orders, a railroad is liable for injuries to its 
section hand caused by shunting a train of cars 
without warning over the track on which he 
was working by special order of his foreman. 
—-Pittsburgh, C., C. & St. L. Ry. Co. v. Bennett, 
Ind., 116 N. E. 582. © 


74. Negligence. — Plaintiff railroad em- 
Ploye’s testimony that an engine valve was 
leaky, etc., and that he was scalded by hot 
water and steam suddenly escaping, does not 
establish defendant railroad’s negligence, where 
cause of escaping steam and water is unex- 
plained.—Lee v. Great Northern Ry. Co,, S. D., 
163 N. W. 560. 


75. ‘Warning.—Master may be liable to 
servant injured while making repairs, demol- 
ishing structures, or similar work, under direc- 
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tion of foreman, where master withholds in- 
formation respecting hazards with knowledge 
of which servant is not Ee @ oii v. 
Home Telephone Co., Ind., 116 N. E, 600. 


76. Workmen’s Compensation Act.—Where 
an injured servant was at the time of his in- 
jury suffering from a tumor, which condition 
was aggravated by the injury, he was nevyerthe- 
less entitled to compensation under Workmen’s 
Compensation Act, §§ 5, 8, which make no ref- 
erence to the previous physical conditon of the 
employe.—Big Muddy Coal & Iron Co. v. Indus- 
trial Board of Illinois, Ill., 116 N. E. 662. 


77. Workmen’s Compensation Act.—Teach- 
er of automobile repairing, employed at annual 
salary in industrial and vocational school main- 
tained by city of Lowell, under St. 1911, c. 471, 
held not a “laborer,” “workman,” or “mechanic,” 
within St. 1913, c. 807, extending Workmen’s 
Compensation Act to certain city employes.— 
Lesuer v. City of Lowell, Mass., 116 N. BE. 483. 


78. Workmen's Compensation Act.—De- 
spite Civil Service Act, § 10, janitor of school 
house in city of Boston, appointed as member 
of official service, and not of labor service, 
under rules of civil service commissioners, 
made pursuant to act, was both “laborer” and 
“mechanic,” within St. 1913, c. 807, extending 
Workmen’s Compensation Act to certain city 
employes.—White v. City of Boston, Mass., 116 
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79. Workmen's Compensation Act.—Ex- 
pression, “voluntarily living apart from her 
husband,” as used in Workmen’s Compensation 


Statute (Gen. St. 1913, § $208, subd. 1, as amend- 
ed by Laws 1915, c. 209), means wife’s free 
choice deliberately made and acted upon.—State 
v. District Court, Ramsey County, Minn., 163 N. 
W. 509. 


80, Workmen’s Compensation Act.—Pay- 
ment and acceptance without agreement or de- 
termination of part only of compensation to 
which California Workmen’s Compensation Act 
entitled him, held not to constitute election, pre- 
cluding injured seaman from recovering dam- 
ages in admiralty.—Riegel v. Higgins, U. S. D. 
C., 241 Fed. 718. 


81. Mortgage—Prior Lien.—Where ‘the orig- 
inal maker of notes and trust deed procured 
another to contribute with him to purchase of 
one of the notes, payment of which had been as- 
sumed by maker’s grantee, as between maker 
and grantee, maker was his surety, although 
the owner of other secured notes constitutin 
a superior lien could treat both as principa 
debtors.—Howard v. Burns, Ill. 116 N. E. 703. 


82. Manicipal Corporations—Nuisance.—Cir- 
cus exhibitions being lawful, use of city street 
by circus in unloading wagons from railroad 
ears into street and leaving them standing pre- 
paratory to their being hauled away to circus 
grounds was not within prohibition of Code, 
§ 5078, providing what shall be deemed nuis- 
ances.—Carlisle v. Sells-Floto Show Co., Ia., 163 
N. W. 380. 


83. Special Assessment.—City commission 
should consider protests against improvement 
payable by special assessment, but failure to 
pass on protests of less than majority of own- 
ers at next regular meeting after expiration of 
time for filing protests was not QD, 16s 
Se? ill v. City of Bismarck, N. D., 163 N. 


84. Partition—Rents.—Payment of rents by 
divorced wife of deceased to heirs will not re- 
lieve her of her cbligation to pay administrator 
in case real estate is disposed of in a partition 
suit, and proceeds thereof are distributed among 
various parties interested, and hence adminis- 
trator should be a party to partition proceed- 
ing before matter of rents is disposed of.— 
Claussen v. Claussen, IIL, 116 N, E. 693 


85. Principal and Agent—Instructions. — In 
action against agent for disobeying directions 
as to place to market fruit, instruction to find 
for defendant if plaintiff allowed shipments to 
go forward without objecting, was properly re- 
fused, since plaintiff was not bound to object 
to every shipment where he had given specific 











eres eyne Bros. v. Feazel, Ark., 195 
. Ww 1 


86. Railroads—Contributory Negligence. — 
Plaintiff, a motorcycle rider, was guilty of con- 
tributory negligence as matter of law, where 
he passed buildings, etc., obstructing his view 
of railroad crossings, at such speed that he could 
not stop his machine between point where he 
first saw approaching train and defendant’s 
tracks.—Bowden v. Lehigh Valley R. Co., N. Y., 
165 N. Y. S. 454. 


87. Sales—Delivery.—Where building materi- 
al contracted for was bulky and ponderous, it 
was sufficient for seller to offer to deliver goods 
without making strict formal tender.—Central 
aumee & Mfg. Co. v. Reyburn, Mo., 195 S. W. 
210. 





88. Indivisibility.—Where four cars of po- 
tatoes are sold at an agreed price, the contract 
is indivisible.—Roach vy. Lane, Mass., 116 N. E. 


89.——_Option.—Under a contract for the pur- 
chase of from 700 to 1,000 tons of acid phos- 
phate at buyer’s option, to be declared August 
15, 1915, seller was not required to ship more 
than 700 tons unless buyer expressly exercised 
his option to demand 1,000 tons prior to that 
ya Co. v. Thomas & Son Co., Pa., 100 
Atl. 1. 


90. Subrogation—Assumption of Payment.— 
The original maker of secured notes, payment 
of which had been assumed by his grantee, could 
pay notes as they became due, and property 
became a primary fund for payment, so that 
maker, as surety, was entitled to be subrogated 
to rights of a creditor, but junior to lien of 
holder of other secured notes in accordance with 
agreement.—Howard v. Burns, IIl., 116 N. E. 708. 


91. Telephones and Telegraphs—Ordinance.— 
An ordinace requiring the annual payment of 
$1 a pole on city streets was not a police ordi- 
nance, not being passed for the enforcement of 
local governmental supervision, but only to es- 
tablish a charge in the nature of rental for the 
exclusive use of parts of the’ streets.—City of 
Springfield v. Interstate epee Telephone 
& Telegraph Co,, Ill, 116 N. E. 631. 


92. Trover—Lien.—In action for the conver- 
sion of an automobile, where defendant set up 
a lien for repairs in a somewhat larger amount 
than subsequently found by the court, such fact 
was not ground for rejection of the entire lien, 
in the absence of bad faithDuffy v. Hardy 
Auto Co., Ia., 163 N. W. 370. 


93. Trusts—Contract.—Contract between ma- 
jority stockholders giving daughter of one pow- 
er to vote his stock on his death, etc., and pro- 
viding t pat contract should be binding on heirs, 
etc., held not void because attempted testa- 
mentary disposition required to be executed as 
will._—Thompson v. J. Thompson Carnation 
Co., Tll., 116 N. E. 648, 


94. Wills—Construction. — The _ expression, 
“nephews and nieces,” does not include “grand- 
nephews and grandnieces, ” unless there is some- 
thing in the will to show that the words were 
used in the broader sense.—In re Van Riempst, 
N. Y., 165 N. Y. S. 538. 

95. Execution.—Where there is evidence 
that will could not have been exécuted on date it 
bears date, but there is evidence that it is in 
handwriting of testator, verdict upholding it 
will be sustained, even though date was an 
error.—Seaman v. Husband, Pa., 100 Atl. 941. 

96. Intention.—Subject to the cardinal rule 
in the interpretation of wills that the intention 
of the testator shall prevail if consistent with 
rules of law, it is the general rule that, in 
case of an ultimate limitation to the testator’s 
heirs at law, the persons to take are those who 
answer the description at the time of the 
sostaters death.—Welch v. Howard, Mass., 116 

97. Workmen’s Compensation Act—Partial 
Disability.—An employe’s right to compensation 
under Workmen’s Compensation Act for per- 
manent partial disability is not defeated because 
he becomes insane after accident.—In re Walsh, 
Mass., 116 N. E. 496, 
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